
ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

BEFORETilE ILLINOIS POLLUTION CONTROLBOARD
OFTUE STATE OF ILLINOIS

DYNEGY MIDWEST GENERATION,INC.)
(BALDWIN ENERGYCOMPLEX), )

)
Petitioner, )

) PCB No. 2006-063
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn,Clerk SheldonA. Zabel
Illinois PollutionControlBoard KathleenC. Bassi
100 WestRandolphStreet StephenJ. Bonebrake
Suite11-500 JoshuaR. More
Chicago,Illinois 60601 KavitaM. Patel

SchiffHardin,LLP
BradleyP. Halloran 6600SearsTower
HearingOfficer 233 SouthWackerDrive
JamesR. ThompsonCenter, Chicago,Illinois 60606
Suite11-500
100 WóstRandolphStreet
Chicago,Illinois 60601

PLEASETAKE NOTICEthatI havetodayelectronicallyfiled with theOffice of
theClerk ofthe Illinois PollutionControlBoardtheAPPEARANCES,MOTION IN
OPPOSITIONTOPETITIONER’SREQUESTFORSTAY andAFFIDAVIT ofthe
Respondent,Illinois EnvironmentalProtectionAgency,a copy ofwhich is herewith
servedupontheassignedHearingOfficer andtheattorneysfor thePetitioner.

Respectfullysubmittedby,

RobbH. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OF ILLINOIS

DYNEGY MIDWEST GENERATION,INC.)
(BALDWIN ENERGYCOMPLEX), )

)
Petitioner, )

) PCBNo. 2006-063
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymariandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

Respectfbllysubmittedby,

Robb H. Layman

AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,illinois 62794-9276
(217)524-9137
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BEFORE TIlE ILLINOIS POLLUTION CONTROLBOARD
OF TILE STATE OF ILLINOiS

DYNEGY MID WESTGENERATION,INC.)
(BALDWIN ENERGYCOMPLEX), )

)
Petitioner, )

) PCBNo. 2006-063
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSallyCarterandentersherappearanceon behalfofthe

Respondent,ILLINOIS ENViRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

Sallyø~irter
AssistantCounsel

Dated:November18,2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, illinois 62794-9276
(217)782-5544
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

DYNEGY MIDWESTGENERATION,INC.)
(BALDWIN ENERGYCOMPLEX), ))

Petitioner, )
) PCBNo. 2006-063

V. ) (CAAPPPermitAppeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION IN OPPOSITIONTO
PETITIONER’SREQUESTFORSTAY

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY(“illinois EPA”), by andthroughits attorneys,andmovesthe illinois Pollution

Control Board(“Board”) to deny thePetitioner’s,DYNEGY MIDWEST

GENERATION, INC., (hereinafter“DynegyMidwestGeneration”or “Petitioner”),

requestfor astayoftheeffectivenessoftheCleanAir Act PermitProgram(“CAAPP”)

permit issuedin theabove-captionedmatter.

INTRODUCTION

Actingin accordancewith its authorityundertheCAAPPprovisionsofthe

illinois EnvironmentalProtectionAct (hereinafter“Act”), 415ILCS5/39.5(2004), the

illinois EPAissueda CAAPPpermitto DynegyMidwestGenerationon September29,

2005. Thepermitauthorizedtheoperationofan electricalpowergenerationfacility

knownas the Baldwin EnergyComplex. The ficility is locatedat#1 ChessenLane,

Alton, Illinois.
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OnNovember3, 2005, attorneysfor thePetitionerfiled this appeal(hereinafter

‘Petition”) with theBoardchallengingcertainpermitconditionscontainedwithin the

CAAPPpermitissuedby theillinois EPA. The Illinois EPA receivedanelectronic

versionoftheappealon thesamedate. Formalnoticeoftheappealwasserveduponthe

Illinois EPA onNovember?,2005.

As partof its Petition,DynegyMidwest Generationseeksa stayofthe

effectivenessoftheentireCAAPPpermit,citing two principal groundsfor its requested

relief. First,Petitionerallegesthat theCAAPPpennit is subjectto theautomaticstay

provisionof theillinois AdministrativeProcedureAct (“APA”), 5 ILCS100/10-

65(b)(2004). As an alternativebasisfor ablanketstayoftheCAAPPpermit,Petitioner

allegesfactsintendedto supporttheBoard’suseof its discretionarystayauthority.

In accordancewith theBoard’sproceduralrequirements,the Illinois EPAmayfile

aresponseto anymotionwithin 14 daysafterserviceofthemotion. See,35111. Adm.

Code101.500(d).

ARGUMENT

The illinois EPAurgestheBoardto denyPetitioner’srequestfor astayof the

effectivenessoftheentireCAAPPpermit. Forreasonsthat areexplainedin detailbelow,

Petitionercannotavail itselfoftheprotectionsaffordedby theAPA’sautomaticstay

provisionasamailerof law. Further,Petitionerhasfailed to demonstratesufficient

justification for theBoardto grantablanketstayoftheCAAPPpennitunderits

discretionarystayauthority. Given theabsenceof analternativerequestby Petitioner

seekingeitherastayof contestedCA.APPpermitconditionsoranyotherreliefdeemed

justandappropriate,theBoardshoulddeclineto grantany stayreliefwhatsoever.
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I. The CAAPP permit issued by theIllinois EPA should not be stayed in
its entirety by reason of the APA’s automatic stay provision.

The first argumentraisedby Petitionermaintainsthat theCAAPPpermitin this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petitionat page5.

TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,including a “new licensewith referenceto anyactivity ofa

continuingnature.” See,5 ILCS 100/10-65(b). TheCAAPPpermit at issuein this

proceedinggovernsemissions-relatedactivitiesat an existing,majorstationarysourcein

Illinois. Accordingly,theillinois EPA doesnot disputethat theCAAPPpermitis

synonymouswith a licensethat is ofacontinuingnature. Seealso, 5 ILCS 100/1-35

(2004)(defining“license”asthe“whole or partof anyagencypermit...requiredby

law”).

In its argument,Petitionerpqstulatesthat theMA automaticallystaysthe

effectivenessoftheCAAPPpermit until aftertheBoardhasrenderedafinal adjudication

on themeritsof thisappeal. Citing to a Third DistrictAppellateCourtruling from over

two decadesago,Petitionerreasonsthat theAPA’s stayprovisioncontinuesto apply

throug)ioutthedurationof thependingappealbecauseit is theBoard,not the illinois

EPA,that makesthe“final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Mauzy, 427N.E.2d415, 56111.Dec. 335 (3~Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abidebytheterms

of“the existinglicense[which] shallcontinuein full forceandeffect.” See.5 ILCS

100/1-65(b)(2004). In this case,that “existing license”is theunderlyingStateoperating
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pennit& thathavebeenseparatelygoverningthe facility’s operationssincethe illinois

EPA’soriginal receiptofthepermitapplication.See; 415 ILCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheMA’s automaticstayprovision in the

contextofarenewalfor a NationalPollutantDischargeEliminationSystem(“NPDES”)

permit soughtbeforetheIllinois EPA. Notably, thecourtobserved:

“A final decision,in thesenseof afinal andbindingdecisioncomingoutofthe
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin theinstantcaseuntil thePCBruleson the
permit application.”

Borg-Warner. 56111.Dec. at 341. TheIllinois EPA concedesthat theBorg-Warner :

decisionmaystill reflectgoodlaw and that it probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisby illinois courts. Moreover,theillinois EPA

observesthat the ruling is apparentlyin perfectharmonywith othersubsequentdecisions

by Illinois courtsthat addressedthe respectiverolesofthe Illinois EPAandtheBoardin

permittingmattersundertheAct. In this regard,theillinois EPAis (lilly cognizantofthe

“administrativecontinuum”that existswith respectto theBoard in mostpermitting

matters,and theCAAPPprogramitselfdoesnot revealtheGeneralAssembly’s

intentionsto changethis administrativearrangement.See,Illinois EPA v. Illinois

Pollution ControlBoard. 486NE2d293, 294 (3~Dist. 1985),affirmed. illinois EPA v.

illinois Pollution Control Board, 503NE2d343, 345 (ill. 1986);ESG Watts, Inc., v.

Illinois Pollution Control Board, 676N.E.2d299,304 (3~1)1st.1997). Thus,it is the

Board’sdecisionin reviewingwhether a CA.APPpermitshouldissuethatultimately

determineswhenthepermitbecomesfinal.

In limited situations,it is possible that afacility’s operationduringthepending reviewof theCAAPP
permitapplicationwasalsoauthoñzedin aStateconstructionpermit.
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While theBorg-Warneropinion mayoffer someinterestingreading,it doesnot

provideaproperprecedentin this ease.Thisconclusioncanbe arrivedbecausetheAPA

simplydoesnot applyto theseCAAPPpermitappealproceedings.Foronereason,the

APA’s variousprovisionsshouldnot applywheretheGeneralAssemblyhaseffectively

exemptedthemfrom a particularstatutoryscheme.Oneexampleof this exerciseof

legislativediscretionis foundwith administrativecitations,whichunderSection31.1 of

theAct arenot subjectto thecontestedeaseprovisionsoftheMA. See,415 ILCS

5/31.1(e)(2004). In thecaseof theAct’s CAAPPprovisions,asimilarbasisfor

exemptionis providedby thepermitseverabilityrequirementsthat governtheillinois

EPA’s issuanceofCAAPPpermits.

Section39.5(7)oftheIllinois CAAPPsetsforth requirementsgoverningthe

permit contentfor everyCAMP permit issuedbytheIllinois EPA. Seegenerally.4i5

ILCS 5/39.5(7)(2004). Section39.5(7)(i) of theAct providesthat:

“Each CAAPPpermit issuedundersubsection10 ofthis Sectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit

requirementsin theeventofachallengeto anyportionsof thepermit.”

415ILCS 5/39.5(7)(i) (2004). Thisprovisionrepresentssomethingmorethanthe trivial

or inconsequentialdictatesto an agencyin its administrationofa permitprogram.

Rather,it clearlycontemplatesa legal effect uponapermittingactionthatextendsbeyond

thescopeof thepermit’s terms. In otherwords,theGeneralAssemblywasnot simply

speakingto the Illinois EPA but, rather,to a largeraudience.By obèervingthat a

componentof a CAAPPpermit shallretaina“continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsofaCAAPPpermit mustcontinueto survive

notwithstandingachallengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintentto exemptsomesegmentoftheCAMP permit from anykind of

protectivestayduringthepermitappealprocess.Forthis reason,theautomaticstay

provisionofthe.APAcannotbesaid to governCAAPPpermitsissuedpursuantto the

Act.

TheBoardshouldalsorejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theMA’ s automaticstayprovisionappliesby

virtueofthe licensingthat is beingobtainedthroughtheCAAPPpermittingprocess:

However,theMA containsagrandfatheringclausethatspecificallyexemptsan

administrativeagencythatpreviouslypossessed“existing procedureson July 1, 1977” for

contestedcaseor licensingmatters. See,5 ILCS 100/1-5(a)(2004). Wheresuch

provisionswerein existencepriorto theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortlyafterits formal

creation. Becausethepermittingschemeestablishedby theAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoardin its

deliberations.Similar to thecunentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermitappealprocess:Theywerethen,astheyaretoday,contestedcase

requirementsby virtueoftheir verynature.

TheearliestversionoftheBoard’sproceduralregulationswasadoptedon

October8, 1970in theR70-4 rulemakingandwassubsequentlypublishedby theIllinois

SecretaryofState’sofficeas “ProceduralRules.” Thoserulesincludedrequirementsfor

permitappeals,effectivethroughFebruary14, 1974,and theyrequiredsuchproceedings

6



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

to beconductedaccordingto theBoard’sPartm rulespertainingto enforcement.See,

Rule 502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPartIll containedaplethoraofcontestedcase

requirements,includIngprovisionsfor the filing ofa petition(i.e.,Rule304),

authorizationfor hearing(i.e., Rule306),motion practice(i.e.,Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule318),presentationof evidence(i.e., Rule321),

examinationofwitnesses(i.e.,Rules324,325 and327)andfinal disposition(i.e., Rule

322). A laterversionof theserules,includingamendments,wasadoptedbytheBoard

on August29, 1974.

The ‘ProceduralRules”thatoriginallyguidedtheBoard in enforcementcasesand

permit appealsformedthebasic frameworkfor the current-dayversionoftheBoard’s

proceduralregulationspromulgatedat 35112. Adni. Code101-130.Although theBoard’s

proceduralrulesmayhaveevolvedandexpanded overtime, thecorefeaturesofthe

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAMP permit appeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977,thoseprocedureseffectivelysecuredthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.And so longasthose

underlyingprocedureshistoricallysatisfiedthegrandfatheringclause,it shouldnotmatter

thattheAct’s CAMP programwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpointoforigin that is relevantto this

analysis,not theadventof thepermittingprogramitself.2

2 PetitionermaycounterthattheBorg- Warner decisionis atoddswith this argumentandthatpartof the

appellate court’s ruling held that theAPA’s grandfatheringclausedid notapply to the Board’s rules for the
NPDESpermitprogram.The court’sdiscussionon the issue of thegrandfatheringclauseis inappositehere.
TheNPDES rules at issuewere written ina waythat conditionedtheireffectivenessupon a futureevent.
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II. The CA.APPpermit issued by the Illinois EPA should not be stayed in
its entirety by reasonof Petitioner’s alleged justifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoardan

alternativebasisfor grantingablanketstayoftheCAAPPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAMP permit aspartof its

discretionarystayauthority. See,Petition atpages5-7. While thereasonsput forward

by Petitionermight havesufficedto justif~’a stayoftheCAAPPpermit’scontested

conditionshadonebeensought,Petitionerfails to demonstratea clearandconvincing

needfor abroaderstay. Evenif thePetitionercould mustermorepersuasivearguments

on this issue,the Illinois EPAquestionswhethersuchan all-encompassingremedyis

appropriateunderany circumstances.NotwithstandingtheBoard’srecentpracticein

otherCAAPPappeals,the illinois EPAhascometo regardblanketstaysofCAAPP

permitsas incongruouswith theaimsoftheIllinois CAAPPandneedlesslyover-

protectivein light ofattributescommontotheseappeals.

Section105.304(b)ofTitle 35 oftheBoard’sproceduralregulationsprovidesthat

apetition for reviewofa CAAPPpermit mayinclude a requestfor stay. TheBoardhas

frequentlygrantedstaysin permit proceedings,oftenciting to thevariousfactors

consideredby illinois courtsatcommonlaw, The factorsthat areusuallyexaminedby

• theBoard includetheexistenceofaclearlyascertainableright that warrantsprotection,

irreparableinjury in theabsenceofastay, the lack ofan adequatelegalremedyanda

Whentheeventactuallytookplace,theeffectivenessof therulesoccurredafter theJuly 1, 1977,date
establishedin thegrandfatheringclause. More importantly, inaddressinganissuethat wasnotcentralto
theappeal,theappellatecourtappearsto haveerroneouslyplacedtoomuch emphasison the substantive
permittingproceduresof theNPDESprogram,ratherthanthoseproceduresapplicabletotheBoard’s
contested case hearings.A properconstructionof theAPA demandsthit the focusbeplacedonthe
existingprocedures“specifically for contestedcasesor licensing.” S !LCS I00/1-5(a)(2004).
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probabilityofsuccesson themeritsofthecontroversy.See,Bridgestone/FirestoneOffi

roadTire Companyv. Illinois EPA,PCB 02-31 at page3 (NovemberI, 2001);

CommunityLandfill CompanyandCity ofMorris v. illinois EPA, PCB No. 01-48and01-

49 (consolidated)atpage5 (October19, 2000),citingJunlaincv. S.f.Advanced

Technology& Manufacturing.498N.E.2d1179 (15t Dist. 1986). However,theBoardhas

notedthat its considerationis notconfinedexclusivelyto thosefactorsnor musteachone

ofthosefactorsbeconsideredby theBoardin everycase.See,Bridgestone/Firestoneat

page3.

TheBoardhascommonlyevaluatedstayrequestswith aneyetowardthenature

oftheinjury that might befall an applicantfromhavingto complywith permit conditions,

suchasthecompelledexpenditureof“significantresources,”Abitec Corporationv.

Illinois EPA.PCBNo. 03-95atpage1 (February20, 2003),ortheeffectuallossof

appealrights priorto a final legal determination.Bridgestone/Firestoneatpage3. The

Boardhasalsoaffordedspecialattentionto the“likelihood ofenvironmentalharm” for

anystaythatmaybe granted. See,Bridgestone/Firestoneat page3; AbitecCorporation

at 1; CommunityLandfill Companyand City ofMorris v. illinois EPA, atpage4.

i. Consideration oftraditional factors

Petitioner’sMotion touches,albeitsketchily,on someof therelevantfactorsin

thisanalysis. See,Petition atpages5-7. TheIllinois EPAgenerallyacceptsthat

Petitionershouldnotbe requiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingorrecord-keepingrequirementsof theCAAPPpermituntil after it

is providedits proverbial“day in court.” Petitioner’sright of appeallikewiseshouldnot

be cutshortorrenderedmootbecauseit wasunableto obtaina legal ruling beforebeing
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requiredto complywith thosetermsofthepermitthataredeemedobjectionable.The

Illinois EPArecognizesthesereasonsas a legitimatebasisfor authorizingastayof

permit conditionscontestedon appeal.However,theyarenot at all instructiveto

Petitioner’sclaim thatastayof theentireCAAPPpermitis needed.

Judgingby afair readingofthePetition,Petitionerhaschallengedarelatively

smallnumberoftheconditionscontainedin theoverall CAAPPpermit, thus leavingthe

lion’s shareof thepermit conditionsunaffectedbytheappeal. Much ofthegistof

Petitioner’sappealpertainsto “periodicmonitoring,” including anumberofprovisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringof emissions

that arepurportedlybeyondthescopeofthe illinois EPA’s statutorypermit authority. If

thevastmajorityof thepermit’s termsareuncontested,it cannotlogically follow that the

absenceofastayfor thoseconditionswill preventthePetitionerfrom exercisingaright

ofappeal. Similarly, it is difficult to discernwhy Petitioner’scompliancewith

uncontestedpermitconditionswould causeirreparableharm,especiallyif onecan

assume,ashere,that thecrux of CAAPP permittingrequirementswerecarriedoverfrom

previously-existingStateoperatingpermits?

TheIllinois EPAdoesnotdisputethat theCleanAir Act’s (“CAA”) Title v program,which formedthe
frameworkfor the Illinois CAAPP, requiresonly a marshallingofpre-existing“applicablerequirements”
into a singleoperatingpermit fora majorsourceandthat it doesnotgenerallyauthorizenewsubstantive
requirements. See, Appalachian PowerCompany v. Illinois EPA, 208 F.3d 1015, 1026-1027 (D.C. Circuit,
2000); Ohio Public InterestResearchGroupv. Whitman,386F.3d 792, 794(6°Cir. 2004); In re: Peabody
Western Coal Company,CAA Appeal No. 04-01,slip op.at 6 (EAR,February18,2005). Asidefrom the
conditionslawfully imposedby the Illinois EPAforperiodic monitoringandothermiscellaneousmatters,
the remainder of the CAAPPpermit should becomprisedof thepre-existingrequirementsthat were
previously permitted. A casual comparisonof theCAAPPpermitand the Petition suggests that the present
appeal onlycalls into question a relativelysmafi fraction of pennitconditions contained in theoverall
CAAPP permit

10
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ii. Otherrelated factors

Petitionerarguesthat the absenceof a blanketstaywould cause “administrative

confhsion”because theuncontestedconditionsof theCAAPPpermit would remainin

effect while thechallengedconditionswouldbegovernedby the “old stateoperating

permits.” Petition atpages6-7, The illinois EPAtakesexceptionto a keyassumptionin

thePetitioner’sargument. In theillinois EPA’s view, thevestigesofanyformerState

operatingpermitsfor thisCAAPPsourcedissipatedupontheIllinois EPA’s issuanceof

theCAAPPpermiton September29,2005. This areaofdiscussionmaybe asignificant

sourceofPetitioner’smisunderstanding,thus explainingits confusionwith theeffectsof

a limited stay.

Section39.5(4)(b)statesthat aCAAPPsourcemustabideby thetermsofits

previousStateoperatingpermit, eventhoughthepermitmayhaveexpired,“until the

source’sCAAPPpermithasbeenissued.”See,4/5ILCS 5/39.5(4)(’b)(2004).4A few

subsectionslater, thestatuteprovidesthat theCAAPPpermit“shall uponbecoming

effectivesupercedetheStateoperatingpermit.” See,415JLCS 5/39.5(4)(g)(2004)

Takentogether,theseprovisionsindicatethatpermit issuanceandpermit effectiveness

for a CAAPPpermitaresynonymousandthatanyunderlyingStateoperatingpermit

becomesa nullity upon theaforementionedoccurrence.TheGeneralAssemblycould not

havereasonablyintendedfor asource’sobligationto enduponpermitissuance,only to

PetitioneralsoreferencesSection9.1(1)of theAct asa sourceof authorityfor its propositionthatthe
Stateoperatingpermit continuesin effectuntil theCAMP permit is issued.See, Petition atpageS. This
assertionis erroneous.Section9.1(1)appliesonly toNewSourceReviewpermitsissuedunderthe
authorityof theCAA, not CAAPPpermits specificallygovernedby Section39.5. Althoughthe text of the
subsectionis silentwith respectto this distinction,it shouldbe construedwith referenceto its contextand
surroundingprovisions,which areconfinedentirelyto specifiedCAA programs.Alternatively, to the
extentthat theAct’s CAAPP requirementsaremorespecificto CAAI’P permits,theprovisionfoundat
Section39.5(4)(b)would applyinsteadof the moregeneralprovisionunderSection9.1(0.

11



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

havethe CAAPPpennit’s supercedingeffecton theStateoperatingpermitdelayeduntil

permit effectiveness.

Petitionerapparentlyreadstheabove-referencedprovisionsasthough they apply

to theBoard’sfinal actionin this appeal. See,Petitionat page5. However,this

argumentignoresotherprovisionsoftheAct thatclearlydepict the Illinois EPAasthe

permit-issuer.No clearerevidenceofthis intent canbe foundthanthenumerous

provisionsof Section39.5(9)oftheAct, which governtheUnitedStatesEnvironmental

ProtectionAgency’s(hereinafter“USEPA”)participationandrole in reviewingthe

CAAPPpennits.See,415ILCS 5/39.5(9)(2004).~ Otherprovisionsof theAct similarly

establishthatpermit issuancedenotestheactionoftheIllinois EPA, not theBoard,in the

contextof CAAPPpermitting.6

As previouslymentioned,theIllinois EPA doesnotdenythattheCAMP

permittingprocessis analogousto the typeof “administrativecontinuum”recognizedby

Illinois courtsin otherpermittingprogramsundertheAct. In this respect,thefllinois

EPAperformsarole undertheillinois CAAPPthatrequires,in essence,adefacto

issuanceofaCA.APPpermit. TheBoard’sobligationin adjudicatingwhetherthepermit

shouldissue,in contrast,is adejure-like functionthat,while critical in termsof

See, 4/5 ILCS S/39.5(’P)(b,)(notingrequirementthat the Illinois EPAshallnot“issue”theproposed
permit if USEPAprovidesawritten objectionwithin the45 dayreview period);415 JLCS
5/39.5(9)Q)(explainingthat whenthe illinois EPAis in receiptof aUSEPAobjectionarisingfrom a
petition, the “Agency shallnot issuethe permit”);415 JLCS5/39.5(’9)(g)(observingrequirementsfor
wheneveraUSEPAobjectionis receivedby the Illinois EPA following its issuanceof a permit after the
expiration of the45-dayreview periodandprior to receipt ofan objectionarisingfrom a petition). N-otably,
one suchprovision statesthat the “effectivenessof a permitor its requirements” is notstayedby virtue of
the filing ofa petition with USEPA. See,415 ILCS 5/39.5(9)0.

6 The requirements in Section 39.5(10),entitled “Final AgencyAction,” recognizethe standards for
permit issuanceby the Illinois EPA. 4/SILCS 5/39.5(10)(2004). Similarly, the reviewprovisions for Title
V permits, codifiedat Section40.2, focuson a permitdenial or a grantof a permit with conditionsasa
basis for appeal to the Board. See,4/5 !LCS5/40.2(a)~0O4).The latter provisionsevengo sofar asto
reference“fmal permit action” in relation to the Illinois EPA’s permit decision. Id.
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determiningwhether a permit issued by the Illinois EPAbecomesfinal, should notcolor

themeaningofotherlegalterms.7 The issuanceor effectivenessof a CAAPPpennit is

functionallydistinct from thelegalismsassociatedwith whenaCAAPPpermitbecomes

final.

Evenputtingasideihe legal semanticsposedbythis issue,thethrust of

Petitioner’sargumentmissesits mark. Any confusionstemmingfrom theappealphase

of theTitle V programshouldbefairly modestcomparedto thepast. Prior to the

enactmentoftheCAA Amendmentsof 1990,statesissuedpermitsunderapatchworkof

variousprograms.In illinois andelsewhere,numerouspermits for separateordiscrete

pollutant-emittingactivitieswould oftedexist for an individual sourceofmajoremissions

andtheyfrequentlydid not addresstheapplicabilityofall otherCAA orstate(i.e., State

ImplementationProgram(“SIP”)) requirements.5TheTitle V operatingpermitprogram

ensuredthatall ofa majorsource’sapplicablestateandCAA-relatedrequirementswould

be broughttogetherinto asingle,comprehensivedocument. In doing so, the legislation

soughtto minimize theconfusionbroughtaboutfrom theabsenceofa uniform federal

permittingsystem.9By hyingto breathlife into theStateoperatingpermitsbeyondthe

dateoftheIllinois EPA’s permit issuance,Petitioner’sargumentwould actuallyprolong

oneoftheveiyproblemsthat theTitle V permittingschemewasmeantto remedy.

As a practical mailer, Petitioner’srequestedreliefbeliesthenotionthat formerStateoperatingpermits
continueto governthe1~ci1ity’soperationsuntil the Board issuesitsfinal ruling in this cause. After all, it
is the CAAPPpermit issuedby the Illinois EPA from which the Petitioner is seekinga stay.

See,David P.Novello, The NewCleanAir Act Operating Pennit Program.EPA ‘s FinalRules,23
EnvironmentalLawReporter10080, 10081-10082(February 1993).

~ Id.
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Petitioneralsomentionsin passingthat the Illinois EPA’s failure to providea

sufficient statementofbasisfor theCAAPPpermitis anotherreasonfor stayingtheentire

permit. Petition atpage7. BecausePetitionertreatsthis issueseparatelyin its Petition,

the illinois EPAwill not fully addressthemeritsof theargumentin thisMotion.

However,theIllinois EPAwill briefly respondto theissueasit relatesto thePetitioner’s

requestfor stay.

Thestatementofbasisenvisionedby thestatuteis aninformationalrequirement

that is meantto facilitateboth thepublic andUSEPA’sunderstandingofthepermit

decisionin thedraftphaseof permitting.See,415 ILCS 5/39.S(’8)(b)(’2004). It is not a

part of, nor doesit otherwiseaffect,thecontentoftheCA.APPpermit and it doesnot bind

or imposelegal consequencesin thesamemannerthat apennit itselfdoes.The flhinois

EPA generallydoesnotbelievethat anyperceivedinadequaeiesin thestatementofbasis

canlawfiully rendertheentireCAAPPpermit defective.

In this instance,thePetitioneridentifiedits grievanceswith respectto theCAAPP

permit’sconditionsnotwithstandingtheallegedflaws in theunderlyingstatementof

basis. To theextentthatsomethingcontainedin astatementof basisis found

objectionable,or is left out altogether,the illinois EPA suggeststhat themechanismfor

challengingit runsto theunderlyingpermit condition,not thestatementitself. The

Petitionershouldnotbe heardto complainof the inadequaciesofthestatementwhenthe

basisthat givesriseto theappealstemsfrom a permit’sconditions,not thedeliberative

thought-processesofthepermittingagency.As such,the Illinois EPA doesnotconstrue

a statementofbasisasaffectingthevalidity ofthefinal CAAPPpermitnorasa reason

for voidingtheillinois EPA’s final permit decision. If suchchallengeswererecognized

14
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by theBoard,they could serveasapretextfor preventing the final issuanceofa CAAPP

permitandresultin perpetuallitigation over a largelyministerialagency function.

The Illinois EPAis ultimatelypreparedto arguethat thestatementofbasisthat

waspreparedin conjunctionwith theCAAPP permitwassufficientlyadequateasto

complywith theAct. Alternatively, theIllinois EPA ispreparedto contendthat the

statementofbasisrequirementis predominantlyproceduralin nature,is confinedto the

preliminarystagesofthepermittingprocessandarguablylackssufficientlyintelligible

standardsasto serveasa basisfor enforcement.In anyevent,theBoardshoulddenythe

Petitioner’srequestfor stayon anygroundsrelatingto this issue. Onthewhole, the

Petitioner’schargethat thestatementofbasisaffectstheentirepermit is unsupportedby

law and fails to demonstrateaprobabilityof successon themeritsof thecontroversy.

iii. Significanceof prior Board rulings

TheBoardhasgrantednumerousstaysin pastandpendingCAAPP permit

proceedings.For themostpart, theextentoftherelief grantedhasbeena functionofthe

reliefsoughtbythepetitioningparty. In severalcases,theBoardhasgrantedstaysof the

entireCAMP permit, usuallydoingso withoutmuchsubstantive discussion.’0

Curiously, all exceptingoneoftheprior casesinvolving blanketstayswerebroughtby

petitioning partiesrepresentedby the samelaw firm. In otherCAAPPappealcases,the

Board grantedstaysfor thecontestedpermitconditions,againmirroring thereliefsought

‘° See,Lone StarIndustries,Inc., v. illinois EPA, PCBNo. 03-94,slip opinionat2, (January9 2003);
Nielsen v. Bainbridge. L.L.C., v. illinois EPA, PCBNo. 03-98,slip opinionat1-2 (February6, 2003);
Saint-Gobain Containers, Inc., i’. illinois EPA, I’CB No. 0447,slip opinionat1-2 (Novembe6,
2003);Champion Laboratories, Inc., v. illinois EPA, ICR No. 04-65,slip opinion at I (January8, 2004);;
Midwest Generation, L.L.C., v. Illinois EPA, [‘CR No. 04-108,slip opinionat I (January22,2004);Ethyl
Petroleum Additives. Inc., v. Illinois EPA, slip opinionat 1 (February5, 2004); Board of Trustees of
Eastern illinois University v. Illinois EPA, PCBNo.04-110,slip opinionat 1 (February5,2004).
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by the petitioning party.” In a few cases, the Board does not appear to havegrantedany

stayprotectionwhatsoever,asthepetitioningpartyapparentlyoptednot to pursuesuch

relief.’2

In themajority oftheafore-referencedcases,theIllinois EPA did not actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressof othermatters.t3In doing so, the Illinois EPA clearlywaivedanyrights to voice

objectionsto thestayssoughtandobtainedin thosecases. Evenin theabsenceof a lack

ofresources,it is doubtfulthat the Illinois EPAwould havearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases.However,

following theBoard’slastoccasionto acton ablanketstayrequestin aCAAPPpermit

appeal,Illinois EPAofficials becameawareofthepotentialimplicationsposedby stays

on theexistingTitle V programapproval.’4 In thewakeof this discovery,the illinois

EPA is now compelledto observethat theBoard’searlierdecisionsaffordingblanket

staysto CAAPPpermitsarguablyfell shortof exploringall ofthe relevantconsiderations

° See, Br!dgestone/Firestone 0ff-road Tire Company v. Il/moLt EPA, PCB 02-31 atpage3 (November1,
2001);PPG Industries,Inc., v. illinois EPA, PCB No. 03-82,slip opinionat 1-2 (February6,2003); Abitec
Corporation v. Illinois EPA, [‘CR No. 03-95,slip opinionat 1-2 (February20,2003); Noveon, Inc., v.
Illinois EPA, [‘CR No.04-102,slip opinionat 1-2 (January22, 2004);Oasis Industries,Inc., v. illinois
EPA, PCB No. 04-116,slip opinion at 1-2 (May 6, 2004).

12 See, XCTC Limited Partnership, v. Illinois EPA, [‘CR No.01-46,consolidated with Georgia-Pac(pIc

Tissue, ILL. C, v. illinois EPA, [‘CR No. 01-5!; General Electric Company v. Illinois EPA, [‘CR No. 04-

ItS (January22,2004).

‘~ TheIllinois EPAdid file ajoint motion in supportof a stayrequestseekingprotectionfor contested
conditionsof a CAAPPpermit. See, Abitec Corporation v. illinois EPA. PCBNo. 03-95,slip opinionat 1-
2 (February20,2003).

~ Jim Ross,a formerUnitManagerfor theCAAPPUnitof theDivisionof Mr Pollution Control’s
PermitsSection,receivedan inquiry froma USEPA/RegionV representativeinMarch of 2004pertaining
to thebroadnatureof thestaysobtainedinCAAPPpermit appealproceedingsbeforetheBoard. This
initial inquiry led to further discussionbetweenUSEPA/RegionV representativesand the Illinois EPA
regardingthe impactofsuchstayson the severabilityrequirementsfor CAAPPpermitssetforth in 40
C.F.R.Part70 andthe Illinois CAAPP. (See, SupportingAffidavit ofJim Ross attacliedto this Motion).
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necessaryto theanalysis. Accordingly, theillinois EPA urges the Board to reflectupon

additionalfactorsthat have notpreviouslybeen addressedto date.’5

iv. Statutoryobjectivesof CAAPP and commonattributes ofpermit
appeals

As discussedearlierin this Motion, theIllinois CAAPPcommandstheIllinois

EPA to incorporateconditions into aCAAPPpermit thataddressrequirements

concerningthe “severability” ofpermitconditions. See,415ILCS5/39.5(7,1(0(2004).To

this end,every CAAPPpermit is required to containa permit conditionseveringthose

conditionschallengedin asubsequentpermit appealfrom the otherpermit conditionsin

thepennit. Theseverability provisionis prominentlydisplayedin theStandardPermit

ConditionsofthePetitioner’sCAAPPpermit. See,StandardPermit Condition 9.13. It

shouldalsobenotedthat the languagefrom theAct’s CAAPPprogrammirrors the

provisionpromulgatedbyUSEPAin its regulationsimplementingTitle V oftheCAA.

See,40 C.F.R.§70.6(a)(5)(July1, 2005edition).

As is evidentfrom thestatutorylanguage,theobviouslegislativeintent for this

CAAPPprovision is to “ensurethecontinuedvalidity” oftheostensiblylargerbodyof

permittingrequirementsthatarenotbeingchallengedon appeal. Theuseof theword

“various” in describingthoseconditionsthatareseverableis especiallyimportantwhen

comparedwith the laterreferencein thesamesentenceto “anyportions”of thepermit

that arecontested. Becausethecommonlyunderstoodmeaningoftheadjective

“various” is “of diversekinds” or “unlike; different,” this wordingdemonstratesa

legislativeintentto contrastonediscemablegroupof permitconditions(i.e., uncontested

~ It is notedthattheBoard’sprior rulingsregardingblanketstaysof CA.APPpermitshavebeengranted
contingentupontheBoard’s final action in the appealor “until theBoardordersotherwise.”
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conditions)from theotheranother(i.e., contestedconditions). See,The American

HeritageDictionary, SecondCollegeEdition; seealso, Webster’sNewWorldDictionary,

Third CollegeEdition (describingprimaryuseofthetermas“differing onefrom another;

ofseveralkinds”). Given theclearabsenceof ambiguitywith this statutorytext, no other

reasonablemeaningcanbe attributedto its language.

The Illinois EPAreadily concedesthat thepermit contentrequirementsofthe

CAA andtheIllinois CAAPP arenot directlybindingon theBoard. However,while the

Illinois EPA’s mandateunderSection39.5(7)(i) oftheAct’s CAAPP programdoesnot,

on its face,affect theBoard,theprovisioncouldarguablybereadasa limited restriction

on theBoard’sdiscretionarystayauthority in CAAPPappeals.’6 Implicit in the statutory

languageis an unmistakableexpressionaimedatpreservingthevalidity andeffectiveness

ofsomesegmentoftheCAAPPpermit during the appealprocess.This legislativegoal

cannotbe achievedif blanketstaysaretheconvention. Wheretheobvious intentionof

lawmakerscould bethwarted,reviewingcourtsmustconstruea statutein amannerthat

effectuatesits objectandpurpose.See,F.D.LC. v. Nihiser,799 F.Supp.904 (C.D. Ill.

1992); Castanedav. illinois Human Rights Commission,547 N.E.2C1 437 (Ill. 1989). In

this instance,theBoardshouldrecognizeaninherentlimitation ofits stayauthorityby

virtue of the illinois CAAPP’s severabilityprovision. At the very least,theexistenceof

theprovisionshouldgive pauseto theBoard’srecentapproachin evaluatingstaysin

CAAPP permitappeals.

16 Any suchrestrictionmaynotbeabsolute,astheAct’spermit contentrequirementdoesnotnecessarily

nile out thepotential meritsof a blanketstaywhereapermit is challengedin its entirety.As previously
mentioned,the Illinois EPAdisputes the meritsof Petitioner’sargumentrelatingto a purporteddeficiency
in theCAAPPpermit’sstatementof basis.
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It is noteworthythatoneofthechiefgoalsoftheCAA’s Title V programis to

promotepublic participation,includingtheuseofcitizensuits to facilitatecompliance

throughenforcement.’7TheseverabilityrequirementofthePart70 regulations,which

formedtheregulatorybasisfor Section39.5(7)(i) oftheIllinois CASk??, canbe seenas

anextensionofthis endeavor.BlanketstaysofCAAPPpermitscouldarguablylessen

theopportunitiesfor citizenenforcementin an areathat is teemingwith broadpublic

interest. Moreover, thecumulativeeffectof stayssoughtbyPetitionerandothercoal-

fired CAAPP pennitteesin otherappealswould castawide net. Blanketstaysofthese

recently-issuedCAAPP permitswouldeffectively shield~nentiresegmentofIllinois’

utilities sectorfrom potential enforcementbasedon Title V permitting, which•wasmeant

to provideamoreconvenient,efficient mechanismfor thepublic to seekCAA-related

enforcement.

Onelastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceofpermit appealsin general.Frompastexperience,theIllinois EPAhasobserved

thatmanypermitappealsareof atypethatcould moreaptly be describedas“protective

appeals.”Thesetypesof appealsarefrequentlyfiled becauseaparticularpermit

conditionaffectsanissuerelatingto on-goingor future enforcementproceedings.

Alternatively, thesecasesmayentailsomeotherkind ofcontingencynecessitating

additionalpermit review,anewpermit applicationandlorobtainingarevisedpermit from

theillinois EPA. Only rarelydoesa permit appealactuallyproceedto hearing.

Basedon theIllinois EPA’s estimation,nearlyall oftheCASk??permit appeals

filed with theBoardto datecouldbe aptly describedas“protectiveappeals.”While a

‘~ See, David P.Novello, The New Clean Air Act Operating Permit Program: EPA ‘s Final Rules, 23
EnvironmentalLaw Reporter10080,10081-10082(February1993).
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handfulof caseshavebeenvoluntarily dismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoardfor monthsand/oryearsto

come,in part,becausethereis no ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.A.s theillinois EPA is oftenan obligatory

participantin manyofthesetypesof cases,this argumentis not meantto condemnthe

practice. Rather,therelevantpointis that significantportionsofaCA.APPpermit stayed

in its entiretywill bedelayedfrom takingeffect, in spiteofbearingno relationshipto the

appealor its ultimateoutcome. To allow this undercircumstanceswherepetitioning

partiesseldomappearto desiretheir“day in court”strikesthe Illinois EPA asneedlessly

over-protective.

CONCLUSION

Forthereasonsexplainedabove,the Illinois EPAmovestheBoardto denythe

Petitioner’srequestfor astayoftheeffectivenessof theCAAPPpermitin its entirety.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

• PROTECTIONAGENCY,

Robb H. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, illinois 62794-9276
(217)524-9137
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STATE OF ILLINOIS
COUNTY OP SANGAMON . •.

• • AFFIDAVIT
I, Jim Ross,beingfirst duly sworn,deposeandstatethat thefollowing statements

set forth in this instrumentarehueandcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthathebelieves

thesameto be hue:

1. • I am currentlyemployedby theIllinois EnvironmentalProtectionAgency

(“illinois EPA”) asaSeniorPublicSeMèáAdminisfratorprofessionalengineer.During

theearlypartof2004, 1 wastheManageroftheCleanMr Act PermitProgram

(“CAAPP”) Unit in the Division ofAir PoI1uti~nControl’sPermitSection,whoseoffices

arelocatedat 1021 North GrandAvenueEast,Springfield,Illinois. I havebeen

employedwith the Illinois EPAsinceMay 1988.

2. As partofmyjob responsibilities,I participatedin frequentteleconference

callswith representativesfrom theUnitedStatesEnvironmentalProtectionAgency

(“USEPA”) at~RegionV in Chicago,Illinois, involving various~,endingCAAPPpermit

applicationsandissuespertainingto the administrationoftheCA.APPprogram. By

virtueofmy involvementin theCAAPPpermitreviewprocess,I amfamiliarwith

communicationsbetweenUSEPAJRegi0nV andthe flhinois EPA in Marchof2004

concerninganissuerelatingto staysobtainedin CAAPPpermit appealsbefót~the

illinois Pollution ControlBoard. Theissuewasinitially raisedby a representativefrom

USEPA/RegionV, whoexpressedconcernabouttheimpactofsuchstaysuponth~. •

severabilityrequirementsof 40 C.F.R. Part70 andtheIllinois CAAPP.

3. 1 havereadtheMotion preparedby the illinois EPA’sattorneys relatingto
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thismatterand,further, find that the factsset forth in saidresponsesandanswersaretrue,

responsiveandcompleteto thebestofmy knowledgeandbelief.

~sayet~

SubscribedandSworn
To BeforeMe this~(Day ofNovember2005

oe~&nJ( ~

f BRENDA BOEHNER :
t PCTARYPWUC.srAmocIuaOfl

MY cosaus$tN
ta~Aaaa~4o444444
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CERTIFICATEOF_SERVICE

I herebycertify that onthe 18th dayofNovember2005,I did send,by electronic

mail with prior approval,thefollowinginstrumentsentitledAPPEARANCES,

MOTION IN OPPOSITIONTO PETITIONER’SREQUESTFOR STAY and

AFFIDAVIT to:

DorothyGunn,Clerk
Illinois PollutionControlBoard
100 WestRandolphStreet
Suite11-500
Chicago,illinois 60601

andatrueandcorrectcopyofthesameforegoinginstrument,by First ClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

BradleyP. Halloran SheldonA. Zabel
HearingOfficer KathleenC. Bassi
JamesR. ThompsonCenter StephenJ.Bonebrake
Suite 11-500 JoshuaR. More
100 WestRandolphStreet Kavita M. PatS
Chicago,Illinois 60601 SchiffHardin,LLP

6600 SearsTower
233 SouthWackerDrive
Chicago,illinois 6060

Robb H. La~an
AssistantCounsel


